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WILLIAM A. MUFTELL 
CHAIRMAN 

COMMISSIONER 

COMMISSIONER 

rmi IRVIN 

MARC SPITZER 

D E C  2 a 2001 

IN THE MATTER OF U. S. WEST DOCKET NO. T-00000A-97-0238 
COMMUNICATIONS, INC.’S COMPLIANCE 
WITH SECTION 271 OF THE DECISION NO. b #&90 
TELECOMMUNICATIONS ACT OF 1996. 

ORDER 

3pen Meeting 
December 20,2001 
Phoenix, Arizona 

BY THE COMMISSION: 

Having considered the entire record herein and being fully advised in the premises, the 

kizona Corporation Commission (“Commission”) finds, concludes, and orders that: 

FINDIFGS OF FACT 

1. On March 9, 2001, the Commission issued Decision No. 63419, conditionally 

ipproving Qwest’s compliance with Section 271 of the Federil Telecommunications Act of 1996 

y‘1996 Act”) Checklist Item No. 3 -Poles, Ducts, Conduits and Rights-of-way. 

2. The 1996 Act added Section 271 to the Communications Act of 1934. The purpose of 

Section 271 is to specify the conditions that must be met in order for the Federal Communications 

Commission (“FCC”) to allow a Bell Operating Company (“BOC”), such as Qwest Corporation 

(“Qwest” or the “Company”), formerly known as US WEST Communications, Inc. (“US WEST”)’ to 

provide in-region interLATA services. The conditions described in Section 271 are intended to 

determine the extent to which local phone service is open to competition. 

3. Section 271 (c)(2)(B) sets forth a fourteen point competitive checklist which specifies 

the access and interconnection a BOC must provide to other telecommunications carriers in order to 

satisfy the requirements of Section 271. Section 271(c)(2)(B)(iii) requires a BOC desiring to make 

an application pursuant to Section 271 to provide or offer to provide “[n]ondiscriminato~y access to 

’ For purposes of this Order, all references to US WEST have been changed to Qwest. 
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e poles, ducts, conduits, and rights of way owned or controlled by the [BOC] at just and reasonable 

tes in accordafice with the requirements of section 224.” 

4. In Decision No. 63419, the Commission found that all issues raised in the Arizona 

‘orkshops were resolved and that Qwest met the requirements of Checklist Item No. 3, subject to 

west updating its SGAT to incorporate language agreed upon by the parties in other region 

orkshops and resolution by the Hearing Division of how to treat issues arising in other jurisdiction 

ter the record in Arizona has closed. 

5 .  On March 26, 2001, the Hearing Division issued a Procedural Order setting forth 

.ocedures for supplementing the record in Anzona for impasse issues that arise in other jurisdictions 

ter the Workshop has concluded in Arizona. Pursuant to the March 26, 2001, Procedural Order a 

uty may request to supplement the record in Arizona by filing a brief within 10 business days from 

e date the issue is first declared at impasse in another jurisdiction. Other parties file replies to the 

:quest within 7 business days, and Staff files a report, including its procedural and substantive 

commendations for the resolution of the dispute. 

6. On April 9, 2001, AT&T Communications of the Mountain States (“AT&T”) and 

TorldCom, Inc. (“MCIW) (collectively “Joint Intervenors”) filed a Request to Supplement the 

ecord Regarding Checklist Items Nos. 3, 7, and 10 with disputed issues raised in other region 

.orkshop s . 

7. On April 17, 2001, Qwest filei a response to AT&T’s and MCIW’s Request to 

upplement the Record Regarding Checklist Items Nos. 3,7,  and 10. 

8. On October 12, 2001, Qwest filed a Supplemental Response to AT&T’s and MCIW’s 

.equest to Supplement tl.2 Record Regarding Checklist Items Nos. 3 ,  7, and 10. 

9. On November 5 ,  2001, Commission Staff filed its Supplemental Report on Checklist 

:em No. 3. 

10. On November 15, 2001, Qwest fikd Comments on Staffs Supplemental Report on 

!west’s Compliance with Checklist Iteni No. 3. 

11. The Joint Intervenors identified five issues that had gone to impasse in other 

irisdictions and which they sought to have resolved in Arizona. 

2 DECISION NO. 6 f3@8 
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12. The first supplemental imoasse issue is whether Qwest’s SGAT definition of 

3wnership and Control” is appropriate and consistent with the law. 

13. The Joint Intervenors argue that under the 1996 Act and FCC Orders, the ownership 

nd control analysis that must be conducted under state law is to determine Qwest’s ownership or 

ontrol to afford CLECs access to its right-of-way, easement or other interest in property, and not, as 

!west suggests, to determine Qwest’s legal right “to convey an interest” in property. They assert that 

le ability to afford access based upon an ownership and control analysis may not rise to the level of 

conveying an interest.” The Joint Intervenors recommend that SGAT Section 10.0.1.5 be revised as 

Jllows: 
The phrase “ownership or control to do so” means the legal right, as a 
matter of state law, to convey an interest in real or personal property or to 
afford the access to poles, ducts, conduits and rights-of-way contemplated 
by the Act. 

Qwest proposes that its Arizona SGAT Section 10.8.1.5 reflects the Facilitator’s 14. 

:commendation in the Multi-State proceeding as follows: 

The phrase “ownership or control to do so” means the legal right, as a 
matter of state law, to (i) convey an interest in real or personal property, or 
(ii) afford access to third parties as may be provided by the laxdowner to 
Qwest through express or implied agreements, or through Applicable 
Rules as defined in this Agreement. 

Staff finds the Multi-State language to be acceptable and recommends that it be 

dopted in Arizona. Further, to the extent there are other conforming amendments that need to be 

lade to other provisions of SGAT Section 10, Staff recommends that Qwest be required to include 

hose as well and submit all revised SGAT language for review by the parties. 

15. 

16. We agree with Staff, Qwest’s proposed definition of “ownership or control to do so” 

iddresses the CLECs’ concerns and should be adopted. 

17. The second supplemental impasse issue is whether Qwest’s SGAT definition of 

‘Rights of Way” (“ROW’) is consistent with FCC Orders. 
18. Qwest’s proposed SGAT Section 10.8.1.3 provides: 

ROW means a real property interest in privately-owr-d real property, but 
expressly excluding any public, govemmentd, federal or Native 
American, or other quasi-public or non-private lands, sufficient to permit 
Qwest to place telecommunications facilities on such real property; such 

3 
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property owner may permit Qwest to install and maintain facilities under, 
on, above, across, along or through private property or enter multi-unit 
buildings, within a multi-unit huilding, a ROW includes a pathway that is 
actually used or has been spcciilcally designed for use by west as part of 
its transmission and distribution network where the boundaries of the 
pathway are clearly defined either by written specifications or 
unambiguous physical demarcation. 

19. The Joint Intervenors argue that ROW as contemplated by the 1996 Act and the FCC 

i not limited to “real property interests” as Qwest defines the term. Furthermore, they assert, 

!west’s definition of ROW in an Multi- Dwelling Unit (“MDU”) is not consistent with the FCC’s 

fTE Order.2 

20. Staff recommends a slight modification to the language Qwest proposed in the Multi- 

tate proceeding (Staffs recommendation is in bold): 

10.8.1.3 Rights of Way (ROW) - Where it has ownership or control to 
do so, Qwest will provide to CLEC, via an Access Agreement in the form of 
Attachment 4 to Exhibit D, access to available ROW for the purpose of placing 
telecommunications facilities. ROW includes land or other property owned or 
controlled by Qwest and may run under, on, above, along or through public or 
private property or enter multi-unit buildings. 

2 

10.8.1.3.1 ROW means access to private property owned or controlled 
by Qwest, but expressly excluding any public, governmental, federal or 
Native American, or other quasi-public or non-private lands, sufficient to 
permit Qwest to place telecommunications facilities on real property; such 
property owner may permit Qwest to install and maintain facilities under, 
on, above, across, along or through private property or enter multi-unit 
buildings. Within a multi-unit building, a ROW includes a pathway that is 
ac.tually used or has been specifically designated for use by Qwest as part 
of its transmission and distribution network where the boundaries or the 
pathway are clearly defined either by writtzn specification or 
unambiguous physical demarcation. 

In its November 15,2001 Comments to Staffs Supplemental Report, Qwest states that 

Staffs proposed modification could include all property owned or controlled by Qwest, including 

adders, trucks, signage and Qwest offices. Qwest asserts that in its MTE Order, the FCC’s definition 

loes not include outright owners5ip of personal (as opposed to real) property. 

First Rep& and Order and hrrther Notice of Proposed Rulemaking in WT Dodcet NO. 99-217, Fifth Report and Order and Memorandum 
)pinion and Order in CC Docket No 96-98. and Fourth Report and Order and Memorandum Opinion and Order in CC Docket No. 88-57, 
’romotion of Competitive Networks in Local Telecommunications Markets, WT Dkt. No. 99-21?. CC Dkt Nos. 9698, 88-57. FCC 00-366 
rel. oct. 25. 2000) 
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22. In its MTE Order, 7 76, the FCC states that 3gnts-of-way in buildings means, at a 

iinimxn, defined pathways that are being used or have beet, scecifically identified for use as part of 

utility’s transmission and distribution network.” And rtirther. “a right-of-way exists within the 

meaning of Section 224, at a minimum, where (1) a pathway is actually used or has been specifically 

lesignated for use by a utility as part of its transmission and distribu:im network and (2) the 

ioundaries of that pathway are clearly defined, either by written specification ur by an unambiguous 

ihysical demarcation.” The FCC’s definition does not limit the concept of right-of-way to real 

roperty. It does state that it is a defined pathway. This concept is reflected in Staffs proposed 

anguage. Qwest’s concern that Staffs language may give access to Qwest property such as “ladders, 

rucks, signage and Qwest offices,” appears strained, and Qwest has not expbiied how these items 

:odd be seen as part of a defined pathway. Personal property that is part of a pathway and 

lesignated or used in the transportation and distribution network would be part of the right-of-way. 

Ne believe Staffs proposed language accurately captures the intent of the FCC Order, and should be 

idopted. Qwest should revise its SGAT accordingly. 

23. The third supplemental impasse issue is whether Qwest’s conditions under which it 

will provide CLECs with access to agreements granting Rights-of-way are contrary to law or a 

mrrier to entry. 

24. The Joint Intel-venors argue that Qwest’s proposal that it will provide a copy of any 

SOW agreement in its possession that has not been recorded only after a CLEC has obtained consent 

If the landowner to the disclosure of the ROW agreement is not required by law and is inconsistent 

with sound public policy. They argue the consent requirement creates unreasonable costs and 

imposes significant delays on CLEC access to ROW and provisioni1.g of service using ROW. 

25. On March 5, 2001, Qwest submitted a proposal in the subloop workshop that permits 

CLECs to obtain MDU agreements (with landowner consent) so long as the CLEC uses the 

agreements to make certain Checklist Item No. ::.,‘sub: JJP determinations and does not disclox the 

agreements to its marketing, sales, or product mar!,- --c:i’ personnel. 

26. Staff believes that requiring CLECs to obtain approval of the landowner in all 

instances before the CLEC may obtain a copy of the underlying right of way or othe- landowner 

5 DECISION NO. 44%)) 
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greeinenr is an unreasonable burden on the CLEC. Staff recommends that Qwest should eliminate 

le requiiement for prior ladowner approval before disclosure of underlying landcwneriright-of-way 

greenents 

27. In its November 15,  2001 Comments, Qwest asserts that Staffs concerns are 

iisplaced given ths! landowner consent is only one of the two options Qwest proposed for CLECs 

esiring to review non-Lecorded third-party MDU agreements. Qwest explains that a CLEC does 

ot wish to execute the Consent to Disclosure form, the CLEC can agree to indemnify Qwest in the 

vent of any legal action arising out of the disclosure. If the CLEC chooses this option, it is not 

:quired to obtain property owner consent. Qwest states that this is the solution the Multi-State 

‘acilitator adopted. @est states that it has added a tnird option as well, which permits CLECs to 

nter into a protective order. Qwest’s proposed SGAT language follows: 

10.8.2.27 For purposes of permitting CLEC to determine whether 
Qwest has ownership or control over ductlconduit or ROW within a 
specific multi-dwelling unit, if CLEC request a copy of an agreement 
between Qwest and the owner of a specific multi-dwelling unit that grants 
Qwest access to the multi-dwelling unit, Qwest will provide the agreement 
to CLEC pursuant to the terms of this Section. CLEC will submit a 
completed Attachment l.A from Exhibit D that identifies a specific multi- 
unit dwelling or route for each agreement. 

10.8.2.27.1 Upon receipt of a completed Attachment 1.A, Qwest will 
prepare and return an MDU information matrix, within ten (10) days, 
which will identify (a) the owner of the mc!lti-Jwelling unit as rcoected in 
Qwest’s records, and @) whether or not Qwest has a copy of an agreement 
that provides Qwest access to the multi-dwelling unit in its possession. 
Qwest makes no representations or warranties regarding the accuracy of 
its records, and CLEC acknowledges that the original property owner may 
not be the current owner of the property. 

10.8.2.27.2 Qwest grants a limited waiver of any confidentiality rights 
it may bave with regards to the content o f  the agreement, subject to tnc 
terms and conditions in Section 10.8.2.27.3 and the Consent to Disclosure 
form. Qwest will provide to CLEC a copy of an agreement listed in the 
MDU information matrix that has not been publicly recorded after CLEC 
obtains authorization for such didosure from the third party owner(s) of 
til real property at issue by presenting to Qwest an executed version of 
the Consent to Disclosure form that ;s included in Attachmat 4 to E x h M  
13 0: 5 s  Agreem-nt. In lieu of submission of the Calsent to Disclosure 
c 
L C ~ ~  ,A, ZLEC must comply with ti:: indemnification . luements in 
FX Inn 10.8.4.1.3 or must agree to be bound bv the terms and conditions 
of the Form Protective Agreement set forth in Attachment 5 to the Exhibit 
D of this Agreement. 

6 DECISION NO. &#’o# 



9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

1s 

2c 

21 

2; 

22 

2 L  

2: 

2( 

2, 

21 

I 

DOCKET NO. T-00000A-97-0238 

10.8.2.27.3 (omitted) 

10.8.2.27.4 In all instances, CLEC will use agreement only for the 
following purposes: (a) to determine whether Qwest has ownership or 
LontL-01 over ducts, conduits, or rights-of-way within the property 
described in the agreement and the scy-e of such ownership or control, 
(b) to determine the ownership of wire within the property described in 
the agreement; (c) to determine the demarcation point between Qwest 
facilities and the Owner’s facilities in the property described in the 
agreement; (d) to determine the legal description of any property interest 
of a third-party owner, including any metes and bounds of the property; 
(e) to determix the term of the agreement; and (fj to determine the 
parties to the agreement. CLEC further agrees that CLEC shall not 
disclose the content, terms, or conditions of any agreement provided 
pursuant to section 10.8 to any CLEC agents, or employees engaged in 
sales, marketing or product management efforts on behalf of CLEC. 

We acknowledge that currently there might exist agreements between Qwest and a 

milding owner that contain confidentiality or nondisclosure provisions that would purport to prevent 

2west from providing the agreements to a third party. In these cases, we believe that first Qwest 

;hould attempt to obtain the building owner’s consent to disclose. Qwest should be allowed to 

‘ecover its reasonable costs, if any, of obtaining the building owner’s consent. CLEC’s should have 

he option of obtaining the consent themseives or entering into a protective order or indemnifying 

2west. We also believe that agreements that contain such confidentiality provisions have an anti- 

:ompetitive effect, and that on a going-fonvard basis Qwest should not enter into ROW agreements 

:ontaining provisions that prevent disclosure by Qwest. We concur with Staff and the CLECs that 

?west should make al I agreements that do not contain confidentiality provisions available without 

requiring CLECs to obtain property-owner consent or entering into indemnification or protective 

Lgreements. Qwest should revise its SGAT and exhibits to reflect that it is the general rule that 

CLECs do not need to obtain building owner consent prior to obtaining copies of ROW agreements, 

but that if existing agreements contain confidentiality provisions that prevent Qwest disclosure, 

CLECS have the option of requesting Qwest to attempt to obtain owner ;onsent to disclose, obtaining 

owner consent themselves, indemnifying Qwest, or entering into the protective agreement. We also 

require Qwest to ‘mise its SC-T to preclude its en::cing into ROW agreements that contain such 

confidentiality pr+ JIUIIS.  We do not intend this nrohihition to extend to appropriate propietar) 

financial and marketing terms of the landowner agreements. 

28. 

29. The fourth supplemental impasse issue is whether Qwest’s requirement that CLECs 

7 DECISION NO. f,&@d 



1 

2 

3 

4 

5 

6 

I 

8 

9 

I 10 

11 

12 

13 

14 

15 

I f  

1; 

I t  

15 

2( 

2 

2; 

2. 

2 

2: 

~ 

I 

27 

28 

DOCKET NO. T-00000A-97-0238 

)btain the agreement of the landowner to pl~ovide Qwest with notice and an opportunity to cure 

tefore Qwest will provide CLEC access to the ROW is Lwful, necessary andor burdensome. 

30. In its Supplemental Report, Staff stales that Qwest has agreed to eliminate this 

xovision in its Consent regarding Access Agreement. According to Staff, Qwest has agreed to this 

:hange in the Multi-State proceeding and has submitted revisions to Section 10.8 and other 

xovisions of Exhibit D to delete references to that form. 

31. Qwest confirms that it has eliminated the subject provision from its Consent form. 

With Qwest’s agreement, this impasse issue is closed. 

32. The fifth impasse issue is whether there are circumstances under which Qwest may 

:xtend its 45 day deadline for responding to requests for access to Rights-of-way. 

33. The Joint Intervenors assert that the timeline Qwest proposes in its Arizona SGAT 

wovides too much time for Qwest to respond to unusually large requests for access to poles, ducts, 

:onduits and rights-or-way, and that FCC rules require Qwest to respond to a request, regardless of 

size without exception, in 45 days. 

34. Qwest does not believe that the FCC’s rules or decisions contemplate a blanket 45-day 

response time for large requests. Qwest argues such a blanket requirement is unreasonable because it 

is impossible to adequately and thoroughly respond to some large requests for access within 45 days. 

Nonetheless, Qwest has stated that it will amend its SGAT, consistent with the conclusions in the 

Multi-State workshop, to include a presumption that Qwest will respond to pole, conduit and right-of- 

way requests in 15 days. Qwest argues that if a CLEC submits an unusually large request for access, 

or legitimate circumstances prevent Qwest from meeting the 45-day deadline, Qwest should have the 

opportunity to seek a waiver. The proposed SGAT would permit Qwest to seek relief from that 

requiremefir on a case-by-case basis. 

35. Stsff agrees with the CLECs, relying on the FCC rules and orders that require a 45 day 

Staff recommends that Qwest modify its SGAT response time without any expv-ss exceptions. 

8 DECISION NO. &&#8 
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36. In the Local Competition Reconsideration Order,3 the FCC held “because time is of 

le essence in access requests, a utility must respond to a written request for access within 45 days. If 

:cess is not granted within 45 days ol’ ?he request, the utility must c.onfirm the denial in writing by 

le 45th day.” The FCC affimeu this Lule in In the Matter of Cavalier Telephone, LLC v. Virginia 

kcti ic and Power Company, 15 FCC Rcd. 9563, June 7, 2000. In Cavalier, the FCC was asked to 

idress the numerous delays the complainant had suffered in obtaining the utility’s approval to attach 

L its poles. The electric company had argued it was only required to respond within 45 if it were 

oing to deny the application. The FCC directed the electric utility to provide immediate access to all 

oles for which permit applications had been pending for greater than 45 days. With respect to large 

rders, the FCC in Cavalier states: 

We have interpreted the Commission’s Rules, 47 CFR 5 1.1403(b), to 
mean that a pole owner “must deny a request for access within 45 days of 
receiving such a request or it will otherwise be deemed granted.” We 
conclude that Respondent is required to act on each permit application 
submitted by Complainant withi.145 days of receiving the request. To the 
extent that a permit application includes a large number of poles, 
respondent is required to approve access as the poles are approved, so that 
complainant is not required to wait until all poles included in a particular 
permit are approved prior to being granted any access at all. 

‘CC orders do not make a distinction based on the number of requests for access. Qwest cites no 

uthority that would authorize its proposal. 

37. In its November 15, 2001 Comments, Qwest agrees to adopt Staffs recommendation 

nat the SGAT provide no exceptions to Qwest’s obligation to respond to pole, conduit and right-of- 

gay requests within 45 days. 

38.  With Qwest’s concession to revise its SGAT, this impasse issue is resolved. We 

dieve Staffs recommendation is consistent with FCC orders, is reasonable and shu ld  be adopted. 

39. The parties have not identified any other impasse issues affecting Checklist Item No. 

I. 

CONCLUSIONS OF LAW 

Implementa!i-% ofthe Local Competition Provisions in the Telecommunications Act of 1996, First Reporl and Order, CC 
locket No. 96-98, I 1  FCC Rcd 15499 (Aug. 8, 1996). 
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1. Qwest is a public service corporation within the meaning of Article XV of the Arizona 

cnstitution and A.R.S. Sections 40-231 and 40-282 &xi the Commission has jurisdiction over 

west. 

2. The Commission, having reviewed the Supplemental Report on Qwest’s Compliance 

rith Checklist Item No. 3, dated November 5, 2001, and conditioned upon Qwest’s satisfactory 

>mpliance with the findings adopted herein, and further subject to Qwest passing relevant 

xformance measurements in the third-party OSS test, concludes that Qwest has met the 

:quirements of Section 271 pertaining to Checklist Item No. 3, and the Commission hereby approves 

nd adopts the Supplemental Report on Qwest’s compliance with Checklist item No. 3, as modified 

erein. 

ORDER 

IT IS THEREFORE ORDERED that the Supplemental Report on Qwest’s Compliance with 

:hecklist Item No. 3, dated November 5, 2001, as modified herein, is adopted. 

IT IS FURTHER ORDERED that Qwest Corporation shall file within 20 days of the effective 

ate of this Order, a revised SGAT incorporating the Findings and Conclusions herein. 

IT IS FURTHER ORDERED that CLECs and other interested parties shall have ten days 

dlowing Qwest Corporation’s filing of the revised SGAT to file written comments concerning the 

roposed SGAT language. 

. .  

. .  

. .  

. .  

, .  
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IT IS FURTHER ORDERED that Commission Staff shall file within twenty days of Qwest 

:orporation’s filing, its recommendation to adopt or reject the proposed SGAT language and a 

rocedural recommendation for resolving any remaining dispute. 

IT IS FURTHER ORDERED that this Decision shall become effective immediately. 

BY ORDER OF THE ARIZONA CORPORATION COMMISSION. 

IN WITNESS WHEREOF, I, BRIAN C. McNEIL, Executive 
Secretary of the Arizona Corporation Commission, have 
hereunto set my hand and caused the official seal of the 
Commission to be affixed at the Capitol, in the City of Phoenix, 
this&day of&d&;f, 2001. 

)ISSENT 
R:dap 
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QWEST Corporation 
1801 California Street,#5100 
Denver, Colorado 80202 

Maureen Arnold 
U S WEST Communications, Inc. 
3033 N. Third Street, Room lOl0 
Phoenix, Arizona 85012 

Michael M. Grant 
GALLAGHER AND KENNEDY 
2575 East Camelback Road 
Phoenix, Arizona 85016-9225 

Timothy Berg 
FENNEMORE CRAlG 
3003 N. Central Ave., SuitC 2600 
Phoenix. Arizona 85016 

Mark Dioguardi 
TIFFANY AND BOSCO PA 
500 Dial Tower 
1850 N. Central Avenue 
Phoenix, Arizona 85004 

Nigel Bates 
ELECTRIC LIGHTWAVE, M C  
4400 NE 77" Avenue 
Vancouver, Washington 98662 

Thomas L. Mumaw 
Jeffrey W. Crmkett 
SNELL & WILMER 
One Arizona Center 
Phoenix, Arizona 850044001 

Damen S. Weingard 
Stephen H. Kukta 
SPRINT COMMIJNICATIONS C O  L.P. 
1850 Gateway Drive, 7"' Flour 
San Mateo, California 94404-2467 

Thomas H. Campbell 
LEWIS & ROCA 
40 N. Central Avrnur 
Phoenix, Arizona 85007 

Andrew 0. 1sar 
TRI 
431292"dAvenue, N.W. 
Fig Harbor, Washington 98335 

B  adl lev Carroll 
Cox Arizona TeI.com, L.L.C 
1550 West Deer Valley Road 
Phoenix, Arizona 850l- 

Richard h.1. Rindlrl- 
Morton J. Posner 
SWIDER & BERLIN 
3000 K Street. N W. Suite 300 
Washington, hc 20007 
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I. FIIVDIEGS OF FACT 

A. PROCEDURAL HISTORY 

1. On March 9, 2001 in Decision No. 63419, the Arizona Corporation 
Commission approved Checklist Item 3 - Poles, Ducts, Condui:s and Rights-of-way. . 

2. In the Conclusions of Law portion of the approved Order, Qwest' was 
required to update its SGAT language agreed to in other region Workshops and 
resolution by the Hearing Division /Commission of the issue of how to treat issues arising 
in other State Workshops which the parties would like to bring back to Arizona after the 
record has closed. 

3. On March 26, 2001, the Hearing Division of the Commission issued a 
procedural order indicating that a party may request to supplement the record in Arizona 
on a checklist item by filing a brief within 10 business days from the date the issue is first 
declared at impasse in another jurisdiction. Other parties were ordered to file replies to 
the request within 7 business days, and Staff shall file a report, including its procedural 
and substantive recommendations for the resolution for the dispute. 

4. On April 9, 2001, AT&T Cammunications of the Mountain States, Inc. 
("AT&T") and WorldCom, Inc. ("MCIW") (collectively referred to herein as "Joint 
Intervenors") filed a request to supplement the record regarding checklist items 3, 7 and 
10 with disputed issues raised in other Region workshops. 

' 

5. The following issues have been disputed by AT&T and MCIW - access to 
private landowner/property owner agreements, time for responding to rights-of-way 
( "ROV)  access requeqts: definitions of ROW and "ownership and control". 

B. DISCUSSION 

1. Checklist Item No. 3 

a. Backgiound 

6. Section 271(c)(2)(B)(iii) of the Telecommunications Acr of 1996 requires 
a 271 applicant to provide or offer to provide: "[n]ondiscriminatory access to the poles, 
hc ts ,  conduits, and rights-of-way owned or contro!!:d by the [BOC] at just and 
reasonable rates ir. accordance with the requirements c'section 224." 

As of the date of this Report, U S WEST has mersed with Qwest Corporation, which merger was I 

approved by the Arizona Commission on June 30,2000. For purposes of this Report, all references to U S 
WEST have been changed to Qwest. 

DECISION NO. 
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7 .  In the Local Competition First Reporr md Order, the FCC interpreted 
Section 25 l(b)(4) as requiring nondiscriminatory acrcss to LEC poles, ducts, conduits, 
and rights-of-way for competing providers of telecom.?.mications services in accordance 
with the requlrements of Section 224. 

8. Section 224(f)(1) states that “[a] utility shall provide a cable television 
system or any telecommunications carrier with nondiscrimhatory access to any pole, 
duct, conduit, or right-of-way owneh or controlled by it.” 

9. Notwithstanding this requirement, Section 224(f)(2) permits a utility 
providing electric service to deny access to its poles, ducts, conduits, and rights-of-way, 
on a nondiscriminatory basis, “where there is insufficient capacity and for reasons of 
safety, reliability and generally applicable engineering purposes.” 

10. Section 224(b)(1) authorizes the FCC to regulate the rates, terms, and 
conditions for pole attachments to ensure that such rates, terms and conditions are 
reasonable. Under Section 224(c)(1) the FCC’s jurisdiction does not extend to rates 
terms or conditions or access to poles, ducts, conduits and rights-of-way in any case 
where such matters are regulated by a State. 

11. Pursuant to Section 224(e)(1), the FCC was required within 2 years of the 
date of enactment of the 1996 Act, to prescribe regulations to implement the provisions 
of the Act dealing with charges for pole attachments used by telecommunications carriers 
to provide telecommunications services to ensure that a utility charges just, reasonable 
and nondiscriminatory rates for pole attachments. 

1 

12. The FCC interpreted the requirements of Section 224 governing rates, 
terms, and. conditions for telecommunications carriers’ attachments to utility poles in the 
Pole Attachment Telecommunications Rate Order.‘ 

13. In its Local Competition First Report and OrdeJ, the FCC established 
five rules of general applicability concerning poles, ducts, conduits, and rights-of-way. 
First, in evaluating a request for access a utility may continue to rely on such codes as the 
National Electrical Safety Code (“NESC”) to prescribe standards with respect to capacity, 
safety, reliability, and general engineering principles. Second, Federal requirements, such 
as those imposed by the Federal Energy Regulatory Commission (“FERC”) and the 
Occupational Safety and Health Administration (:‘OSHA’) will conrinue to apply to 
utilities to the extent such requirements affect requests for attachments to utility facilities 
under Section 224(f)(1). Third, the FCC considers State and local requirements affecting 
pole attachments. Fourth, where access is mandated, the rates, terms, and conditions of 

. -  

’ I n  the Matter of lmplemenfntion ofSection 703(E) ofthe Telecommunications act of 1996, 13 FCC Rid. 
6777 (rel. FebiYuy 6, 1238) (“Pole Attachment Telecommunications Rate Order”). 

Implementation of the Local Competition Provision in ; I . *  T,!ecomrnunications Act of 1996, Report and 
Order, 11 FCC Rcd 15499 (rel. August 8, 1996), vacafed in pi . .  and u f d  in part sub nom. Iowa Utilities 
Board v. FCC, 120 F.3d 753 (8’ Cir. 1997), overruled !.: part, AT&T COT. v. Iowa (/tils. Ed. , 119 S. Ct. 
721 (1999). 
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access must be uniformly applied to all teleciriunications carriers and cable operators 
tLat have or seek access. Except as specifically provided, the utility must charge all 
parties an attachment rate that does cnt exLeed the rnaximum amount permitted by the 
FCC formula. Fifth, a utility may not fwor itself over other parties with respect to the 
provision of telecommunications or L ideo programming services. Local Competition 
First Report and Order at paras. 1 1 5 1 - 1 1 53; 1 1 56 and 1 1 57. 

14. The FCC in the BelrSouth Louisiana 11 Order4 specified four elements for 
establishing a prima facie case for Checklist Item 3: 

a. Evaluating facility requests pursuant to Section 224 of the 
Act and the Local Competition First Report and Order, 

b. Granting competitors nondiscriminatory access to information or 
facilities availability, 

Permitting competitors to use non-[RBOC] workers, and 

Compliance with State and Federal rates. 

c. 

d. 

b. CLEC Position 

1. Definition of “Ownershh and Control” 

15. Joint Intervenors argue that Qwest has proposed new defmitions of 
“ROW’ and “ownership and control” which are contrary to law and inappropriate.’ Id. at 
p. 5. Although Joint Intervenors still have a concern over Section 10.8.1.5 wherein the 
phrase “ownerslup or control to do so” means the legal right, as a matter of state law, to 

would be acceptable. Id. at p. 18. Section 10.8.1.5 as revised and proposed by the Joint 
Intervenors would read as follows: 

“convey an interr>t in real or personal property”, with minor modifications this section - 

10.8.1.5 The phrase “ownership or control to do so” means the legal 
right, as a matter of state law, to convey an interest in real or personal 
property or to afford the access to poles, ducts, conduits and rights-of-way 
contemplated by the Act 

The recent Multi-state Order also reflects a revised version of Section Id. at p. 19. 
10.8.1.5 that is consistent with AT&T’s proposal. Id. 

Application of BellSouth Corporation Pursuant to Section 271 ofthe Communications Act of1934. as 
amended to Provide In-Region InterLATA Services in Louisiana, CC Docket KO. 98-121, Memorvldum 
Opinion and Order, FCC 98-271 (rel. Oct. 13, 1998)(”BellS3Jtb Second Louisiana Order”). ’ AT&T’s and WComs’s April 6,2001 Request to Supplement n e  Record Regarding Checklist Item 3 , 7  
and 10. 

4 

4 



T-00000A-97-0238 

2. Definition of “Rights of Wav” - ROW 

16. Second, Joint Intervsnors state that Qwest proposed rzvisions to various 
scb-sections of SGAT Section 10 which defines Rights of Way (“ROW’) in a manner 
u-h:,h is inconsistent with the FCC’; ATE Order. Id. at p. 17. Specifically, Seclion 
10.8.1.3.1 was revised to state: 

10.8.1.3.1- R O ~ m e a n s  a real property interest in privately-owned real 
property, but expressly excluding any public, governmental, federal or 
Native American, or other quasi-public or non-private lands, sufficient to 
permit Qwest to place telecommunications facilities on such real property; 
such property owner may permit Qwest to install and maintain facilities 
under, on, above, across, along or through private property or enter multi- 
unit buildings. Within a multi-unit building, a ROW includes a pathway 
that is actually used or has been specifically designated for use by Qwest 
as part of its transmission and distribution network where the boundaries 
of the pathway are clearly defined either by written specifications or 
unambiguous physical demarcation. 

Id. at p. 17-18. ROW, as contemplated by the Act and the FCC is not limited to “real 
property interests”, as Qwest defines that term. Id. Also, Qwest’s defmition of ROW in 
an MDU context is not consistent with the FCC MTE Order. Id. 

3. Access to MDU Agreements 

In the Colorado workshop on Checklist Item 3, an issue arose concerning 
Qwest’s provisioning of nondiscriminatory access to ROW. CLECs have disputed 
Qwest’s claim that the agreements Qwest has entered into with private landowners, at 
least in the multiple dwelling unit (“MDU”) context, do not convey ROW and, therefore, 
Qwest has no obligation to satisfy under Section 251 (b)(4). Id. at p. 2. CLECs stated 
that access to these agreements with private landowners/property owners are vital to 
ascertaining what ROW Qwest owns or controls and the terms and conditions upon 
which Qwest has been affordedaccess. Id. at p. 3. 

17. 

18. The Joint Intervenors contend that access to these agreements is an 
integral component of Qwest’s compliance with Section 271 (c)(2)(B)(iii) and that the 
disputed issues that remain relating to such access must be considered and resolved 
before Qwest can be deemed to be in compliance with Checklist Item 3. Id. 

19. In Colorado, it was agreed that CLECs would execute an Access 
Agreement (in lieu of the Quitclaim that is now appended to the Arizona SGAT of the 
record that was filed on July 21, 2000), although the precise content of the Access 
Agreement was not fully resolved. Id. at p. 3-4. In the Arizc?a SGAT, Qwest did not 
include any of the language relating to this Access Agreement. iu. Reference to the 
A-cess Agreement was included into the Multi-state SGAT filed by Qwest and should be 
incorporated into the Arizona SGAT. Id. 

5 
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20. There are several disputed issues with respect to the Access Ayeement. 
Id. at p. 4. While Qwest has agreed to provide CLECs with all copies of its ROW and 
MDU agreements, Qwest seeks to impose significant conditions that the CLECs must 
comply with before such agreements will be provided. Id. Qwest has proposed terms 
and conditions in the Access Agreement that require CLECs to go through the 
unnecessary and burdensome effort of gaining 1) the landowner’s consent before access 
to the agreements will be afforded,% cases where the underlying agreement has not been 
recorded and 2) the landowner’s agreement to provide notice and opportunity to cure 
before Qwest will afford CLECs access to ROW agreements. Id. at p. 4-5. These issues 
have gone to impasse in Colorado, Washington, Oregon and the Multi-state workshops. 
Id. 

21. Qwest proposes to provide a copy of any ROW agreement in its 
possession that has not been recorded only after a CLEC has obtained the consent of the 
landowner to the disclosure of the ROW agreement. Id. at p. 8. CLECs argue that this 
consent requirement is not required by the law and is inconsistent with sound public 
policy. Id. Also, since such consent is not required of Qwest itself, or its affiliates, 
Qwest’s consent proposals for CLECs are discriminatory, in violation of both state and 
federal law. Id. CLECs further argued that it would create unreasonable costs and 
impose significant delays on CLEC access to ROW and provisioning of service using 
such ROW, which would constitute a significant barrier to offering Ihe tenants or other 
customers a competitive alternative. Id. 

22. ROW agreements presented to CLECs in the workshops (including 
Qwest’s own Agreement for New Multi-Tenant Residential Properties) do not explicitly 
require consent to the disclosure of the tcrms of the agreement to third parties, and do not 
explicitly require written and acknowledged prior consent. Id. at p. 8-9. Qwest’s form 
agreement contains a restriction on assignment that prohibits the landowner, not Qwest, 
from assigning the contract. Qwest’s $ o m  Agreement for New Multi-Tenant 
Residential Properties contains a provision that requires the landowner, not Qwest, to 
notify Qwest of a transfer of the subject property. These agreements clearly 
contemplate that Qwest may assign ROW access without restraint. Id. 

Id. 

Id. 

23. These agreements do not contain nondisclosure requirements. Id. at p. 9. 
Qwest’s proposal creates a presumption that all such ROW ageernents are confidential 
and subject to a prohibition against disclosure, which is inapprgpriate and imposes a 
needless burden on CLECs to obtain disclosure. Id. 

24. Finally, Qwest’s proFosal does not addres; the issue of Qwest’s obligation 
with respect to future ROW agreements. Id. at p. 10. In future ROW agreements that 
Qwest snters into, Qwest must be required to obtain a contrachal provision that 
affrmati~~i ly  ~ 1 1 0 ~ s  the disclosure of these agreements to third larties without prior 
written ccxent. Id. 

DECISION NO. k 4300 
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4. Cure of CLEC breaches 

25. Qwest’s requirement that CLECs obtain the agicement of the landowner to 
provide Qwest with notice and an opportunity to cure is unlaweil, unnecessary and 
burdensome. Id. at p. 10. The law does not mandate that CLECs obtain an agreement 
fiom the landowner to provide Qwest with notice and opportunity to cure before Qwest 
must provide access. Id. at p. 11. Neither the Act nor the FCC’s rules and orders impose 
any requirement for a CLEC to ogtain the agreement of a landowner to provide notice 
and an opporh~nity to cure to Qwest or further agreement of a landowner for access to 
rights of way. Id. While Qwest asserts that this notice and opportunity to cure is 
required to protect Qwest’s interests, CLECs state that there are numerous 
indemnification and liabiiity provisions in the SGAT to protect Qwest in the event a 
CLEC acts or fails in a way that exposes Qwest to liability. Id. at p. 11-12. 

26. Where Qwest demonstrates that certain ROW agreements expressly 
provide for obtaining the agreement of the landowner to provide notice and an 
opportunity to cure before permitting “assignment” or other transfer. the Joint Intervenors 
would not object to inclusion in the SGAT certain limited and reasonable provisions 
designed to obtain and expedite such landowner agreement wherever necessary. Id. 
However, such provisions must not be burdensome and must ensure that Qwest does not 
use its incumbent status to impose such landowner agreement requirements on 
landowners. Id. at p. 12-13. 

27. CLECs also state that Qwest’s consent and notice and opportunity to cure 
proposals are discriminatory because Qwest requires a CLEC to comply with obligations 
that are more burdensome to CLECs than to itself. Id. at p. 13. 

28.’ Additionally, Qwest’s argument ignores the fact that CLECs are similarly 
at risk of a “default” under ROW agreement by Qwest. Id. at p. 13. Qwest deeas it 
unnecessary to require the agreement of the landowner to provide notice and opportunity 
to cure to the CLEC, nor does Qwest deem it necessary to expressly agree that CLEC can 
perform under the ROW agreement in the event of Qwest’s default. Id. Qwest’s 
proposal does not afford a CLEC any protection and such a proposal is discriminatory. 
Id. 

29. Joint Intervenors stated that in the preliminary rulings on these issues, the 
administrative law judges in Washington and Oregon have both considered and rejected 
Qwest’s requirements that CLECs obtain landowner consent before access to ROW and 
MDU agreements will be afforded. Id. at p. 14. For the same reasons as specified by 
these rulings, the Arizona Corporation Commission should reject Qwest’s proposed 
consent and notice and opportunity to cure requirements and direct Qwest to provide 
CLECs with full and unconditional access to its ROW and MDU agreements. Id. at p. 
17. 

7 
DECISION NO. 6%2W 



T-00000A-97-0238 

5. Lar-e Request Respon.. : L i m e  

30. Qwest seeks to limit its obligation to respmd to requests for access to 
ROW beyo1.A the 45-day time frame established by the FZC. Id. at p. 5. Joint 
Intervenors argued that Qwest must be required to grant or deny all requests for access to 
poles, ducts and rights-of-way within 45 days of the receipt of the request in order for the 
SGAT to be lawful. Id. at p. 20. In Section 10.8.4 of the SGAT, Qwes: has proposed 
timelines for responding for reque&s for access to ROW that are contrary to the 45-day 
response established by the FCC. Id. In the SGAT filed in Arizona, Qwest proposes that 
it be permitted for large ROW requests to provide an initial response approving or 
denying a portion of the order no later than 35 days following receipt of the order and 
continue approval or denial on a rollhg basis until it has completed its response to such 
order. Id. Th~s proposal is contrary to law. Id. Under the Act, the FCC rules and 
relevant orders of the FCC, Qwest is required to respond to all requests for access to 
poles, ducts ROW within 45 days, and there is no basis for excepting large requests f?om 
any other request for access to poles, ducts, conduit or ROW. Id. Qwest’s SCIAT must 
be modified to require responses to all requests for access to poles, ducts and ROW 
within 45 days consistent with FCC Rule 1.1403. Id. at p. 21. Again, the administrative 
law judges in Washington and Oregon have considered and rejected Qwest’s SGAT 
Section 10.8.4 and have enforced the 45-day response time found in the FCC Rule. Id. at 
p. 23. The Arizona Commission should reject Qwest’s effort to alter its clear obligation 
under FCC Rules and Orders and direct Qwest to revise its SGAT to require it to respond 
to request for access by approving or denying such requests within 45 days of receipt of 
the request. Id. at p. 26. 

C. Owest Response6 

1. Definition of “Ownershb and Controc 

31. The Joint Intervenors state that Qwest’s definition of “ownership and 
control” is inappropriate and that the proper function of this definition is to determine 
whether Qwest has “ownership and control” to afford the Joint Intervenors access to 
Qwest’s right-of-way, easement or other interest in property. Id. at p. 2. The Facilitator 
in the Multi-State proceeding struck a reasonable compromise on this issue that contains 
aspects of both the Qwest and AT&T proposed language. Id. at p. 3. The Facilitator 
determined that the SGAT should reflect instances in which “owncjhip or ccntrol” arises 
“by implication” under state law, and that the definition should not necessariiy be based 
on Qwest’s ability to receive compensation for providing access. Id. It was also 
determined that AT&T’s proposed definition, also proposed in the Request to 
Supplement the Record, was too broad because it ignored that Qwest’. iccess rights are 
defined by state law. Id. 

Qwest’s Apnl 17, 2001 Response to AT&T’s and Wo:!?Com’, Request to Supplement the Record 
Regarding Checklist Items 3, 7, and 10. 
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32. Qwest has agreed to implement the Facilitator’s recommendation in the 
Muiti-State proceeding, and neither Joint Intervenor opposes that language. ld. at p. 3 .  
To resolve this issue in Arizona, Qwest will also agree to include the same language so 
long as EO other AAzona CLEC objects. Id. Staff believes that this is a reasonable 
compromise and recommends adoption of the Multi-State recommendation. 

2. Definition of ‘‘Riphts of Way” - ROW 

The Joint Intervenors oppose the definition of right-of-way that ((west 
proposed in the Multi-State proceeding in Section 10.8.1.3.1. Id. at p. 4. They claim, 
without any discussion or citation to a paragraph, that a ROW is not limited to “real 
property interests, as Qwest defines that term” and that the definition is somehow “not 
consistent” with the FCC’s MTE Order. Id. Joint Intervenors later seem to acknowledge 
the validity of Qwest’s definition of a ROW when they state that “the ownership or 
control analysis that must be conducted under St2.k law is to determine Qwest’s 
ownership or control to afford the CLEC access to its right-of-way, easemenf or ofher 
interest in property”. Id. Joint Intervenors’ cryptic opposition to the definition of a 
ROW, which fails to cite any legal authority in support, does not meet their burden of 
proving that Qwest’s Multi-State definition affects Qwest’s compliance with Sections 
251 and 271. Id. 

33. 

3. Access to MDU Agreements 

34. Qwest argued thai there are two issues that are in dispute. First, even 
though it disagrees that the MDU agreements at issue convey a ROW’, Qwest has agreed 
in other States to provide CLECs with copies of MDU access and ROW agreements 
Qwest has entered into with third-party property owners that convey a right of access to 
Qwest so that CLECs may determine if Qwest has access rights it may convey. Id. at p. 
5. The Joint Intervenors and Qwest disagree on whether a rLEC should be required to 
obtain the consent of the third-party property owner prior to Qwest’s disclosure of non- 
recorded agreements, principally MDU agreements, and disagree on the uses to which 
those agreements could be put by the CLEC. Id. 

35. On March 5 ,  2001, Qwest submitted a proposal in the subloop workshop 
that permits CLECs to obtain MDU agreements (with landowner consent) so long as the 
CLEC uses the agreements to make certain Checklist Item 3/subloop determinations a d  
does not disclose the agreements to its marketing, sales, or product management 
personnel. Id. at p. 5 .  

4. -of CLEC breaches 

36. Qw-ct proposed that CLECs obtain a landowner’s consent to Qwest’s 
,i,t;ie of oppo... i t )  io clire defaults by CLECs c-  possible breaches I- ’ L i X s  of the 
.!nderlying rigtt-,.f.way agreements as a condition of obtainins axess to the right-of-way 
over which Qwest has ownershp or control. Id. at p. 9. The Joint Intervenors state that 
obtaining ;:;is nutice and opportunity to cure is too burdensome for CLECs. Id. 

9 DECISION NO. 6 /i3fl! 
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Although Qwest disagrees with Joint Interwnors’ claims, Qwest will delete the Consent 
Regarding Access Agieement form in Exhibit D that contained the notice and cure 
obligations. Id. Qwest has agreed to this change in the Multi-State proceeding and 
submitted revisions to Section 10.8 and other provisions of Exhibit D to delete references 
to that form. Id. 

5. Large Reauest ResDonse Time 

38. The Joint Intervenors state that the timeline Qwest proposed in its Arizona 
SGAT provides too much time for Qwest to respond to unusually large requests for 
access to poles, ducts, conduits, and rights-of-way and that FCC rules required Qwest to 
respond to a request, regardless the size and without exception, in 45 days. Id. at p. 10. 
Qwest does not believe a blanket 45 day response time for large requests is contemplated 
by the FCC‘s rules or decisions and moreover, such a blanket requirement is unreasonable 
because it is simply impossible to adequately and thoroughly respond to some large 
requests for access within 45 days. Id. 

39. However, if the Commission believes that the schedule Qwest and Joint 
Intervenors negotiated is insufficient to demonstrate Qwest’s compliance with Checklist 
Item 3, as an accommodation to the Joint Intervenors, Qwest will agree to amend the 
SGAT, consistent the conclusions reached in the Multi-State workshop, to include a 
presumption that Qwest will respond to pole, conduit, and right-of-way requests in 45 
days. Id. The SGAT will permit Qwest to seek relief from that requirement on a case- 
by-case basis. Id. 

40. In the Multi-State proceeding, AT&T still opposes this resolution, 
apparently asserting that there should be no exception to the 45-day rule. Id. at p. 11. 
Neither FCC rules nor the SGAT should require the impossible. If a CLEC submits a 
unusially large request for access, or legitimate circumstances prevent Qwest‘s meeting 
the 45-day deadline, Qwest should be given the opportunity to seek a waiver. Id. Since 
Qwest. will have the burden ofjustifying the waiver, the Commission should accept this 
resolution as fully consistent with Qwest’s Checklist Item 3 obligations. 

e. Discussion and Staff Recornmendations 

I. 

With respect to the definition of “ownership and control”, Qwest has 
agreed to implement the Facilitator’s recommendation in the Multi-State proceeding, 
which Qwest claims neither Joint Intervenor opposes. Qwest states that its proposed 
definition was taken from L. FCC’s Local C o r n p ~ t ~ m n  Order’ and its recent order on 
access to multi-renarlt environments that is very similar to what AT&T seeks herein. 
While AT&T oppcsed this language according to qwzst, the recent Multi-State Order 

Definition of “Ownership and Control” 

’ 41. 

Implementation of the Local Competition Provisions in the Telecommunications Act of 1996, First Report 
and Order, CC Docket No. 96-98,ll FCC Rcd 15499 (Aug. 8,1996)(“Local Competirion Order”). . 
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reflects a revised version of Section 10.8.1.5 to which neither AT&T or WorlLCom 
objected. The revised Section 10.8.1.5 reads as follow: 

The phrase “ownershp or control to do so” means the legal right, as a 
matter of state law, to (i) convey an interest in real of personal property, or 
(ii) afford access to third parties as may be provided by the landowner to 
Qwest through express or implied agreemats, or through Applicable 
Rules as defined in t h i s  Agreement. 

Staff has reviewed the language and finds it acceptable and to be a 
reasonable compromise between the language proposed by the Joint Intervenors and 
Qwest. Further, given Qwest’s representation that no CLEC objects to this language, 
Staff recommends its adoption in Anzona. Further, to the extent there are other 
conforming amendments that need to be made to other provisions of Section 10 of the 
SGAT (Attachment 2 to Qwest’s Response to AT&T and WorldCom’s Request to 
Supplement the Record, Staff recommends that Qwest be required to include those as 
well. Finally, Staff recommends that Qwest be required to submit all of its revised SGAT 
language for review by the parties before it is approved. 

42. 

2. 

43. With respect to the definition of ROW, the Joint Intervenors oppose the 
definition of ROW that Qwest proposed in the Multi-State proceeding in Section 
10.8.1.3.1. The Joint Intervenors argue that a ROW is not limited to “real property 
interests, as Qwest defines that term” and that the definition is “not consistent” with the 
FCC’s MTE Order. 

Definition of ‘‘Riehts of Wav” - ROW 
* 

44. Qwest claims that the definition it proposed in the Multi-State proceedings 
draws almost verbatim from paragraph 82 of the MTE Order. Qwest fLLther states that 
there has been no evidence provided by Joint Intervenors which would indicate that 
Qwest’s proposed language is inconsistent with its obligations under Sections 251 and 
271 ofthe 1996 Act. 

45. Staff has reviewed Qwest’s proposed language changes to Sections 
10.8.1.3, 10.8.1.3.1, 10.8.1.2.1 and 10.8.1.3.1 set forth on page 23 of the Multi-State 
Facilitator’s March 19, 2001 Report and believes that the changes proposed by Qwest 
should satisfy AT&T’s concerns with the two additions which Staff has added in bold 
print. The revisions read as follows: 

10.8.1.3 Righis of Way (ROW) - ‘iv3ere it has ownership or control to do 
so, Qwest will provide to CLEC, via an Access Agrt:ment in the form of 
Atta-’lr.isnt 4 to Exhibit D, access to available ROW for the purpose of 
placing telecommunications facilities. ROW includes land or other 
prouertv owned or controlled by i SI and may run under. on. above, 
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across. alone or through uutlic or urivate urouertv or enter multi-unit 
buildines. 

10.8.1.3.1 Rr\W means access t3 private property owned or 
controlled by Qwest, but expressly excluding any public, 
governmental, federal or Native American, or other quasi-public or 
non-private lands, sufficient to permit Qwest to place 
telecommu&ations facilities on such real property; such property 
owner mav u e r m i t t ,  
on. above. across. along or throueh urivate urouertv or enter multi- 
unit buildings. 

10.8.1.2.1 The terms Duct and Conduit mean a sinele enclosed 
racewav for conductors. cable and/or wire. Duct and Conduit may be in 
the cround. mav follow streets. bridees. public or unvate ROW or may be 
within some portion of a multi-unit buildine. Within a multi-unit buildin% 
duct and conduit mav traverse buildine entrance facilities. buildins 
entrance links. eauipment rooms. remote terminals. cable vaults, telephone 
closets or building riser. The terms Duct and conduit include riser 
conduit. 

10.8.1.3.1 ROW means access to private property owned or 
controlled by Qwest, but expressly excluding any public, governmental, 
federal or Native American, or other quasi-public or non-private lands, 
sufficient to permit Qwest to place telecommunications facilities on such 
real property; such property owner may permit Qwest to install and 
maintain facilities under, on, above, across, along or through private 
preperty or enter multi-unit buildings. Within a multi-unit building. a 
RGW includes a uathwav that is actuallv used or has been suecifically 
desienated for use bv Owest as uart of its transmission and distribution 
network where the boundaries of the uathwav are clearly defined either by 
written suecifications or unambieuous uhvsical demarcation. 

46. Staff recommends that Qwest be required to modify Section 10 of its 
SGAT as set forth above. Staff recommends that Qwest be required to make cmforming 
amendments to other Sections of the SGAT as necessary. Finally, Staff recommends that 
Qwest be required to submit any proposed SGAT language to the parties for review prior 
to its approval. 

3. Access to MDU Agreements 

With respect to access to MDU and other lL,idowner agreement,, on 
March 5,2001, Qwest submitted a proposal in the subloop workshop that permits CLECs 
to obtain MDU agreements (with landowner consent) so long as the CLEC uses the 

47. 
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agreements to make certain Checklist Item 3/subloop determinations and does not 
disclow the agreements to its marketing, sales, or product management personnel. 

48. Staff agrees with the Seven-State Facilitator that ‘‘tilt is evident why a 
CL,C should be allowed an indepenLLr determination 3f those rights, and why it s h d d  
have access to these agreements.” See March 19, 2001 Multi-State Report, at p. 21. 
Staff, however, believes requiring the CLECs to obtain approval of the landowner in all 
instances before the CLEC may o6tain a copy of the underlying right of way or other 
landowner agreement is an unreasonable burden on the CLEC. Qwest should be 
required to eliminate the requirement for prior landowner approval before disclosure of 
underlying landowneriright of way agreements. 

4. Cure of CLEC Breaches 

49. Regarding cure of CLEC breaches, Qwest has agreed to delete the Consent 
Regarding Access Agreement form in Exhibit D that contained the notice and cure 
obligations. Qwest has agreed to this change in the Multi-State proceedmg and submitted 
revisions to Section 10.8 and other provisions of Exhibit D to delete references to that 
form. With that change proposed by Qwest, Staff considers this issue now closed. 

5. Lawe Reauest Response Times 

Regarding AT&T’s and MCIW’s concern that the timeline Qwest proposed 
in its Anzona SGAT provides too much time for Qwest to respond to unusually large 
requests for access to poles, ducts, conduits, and rights-of-way, Qwest has agreed to 
amend the SGAT, consistent the conclusions reached in the Multi-State workshop, to 
include a presumption that Qwest will respond to pole, conduit, and right-of-way requests 
in 45 days. Id. The SGAT will permit Qwest to seek relief from that requirement on a 
case-by-case basis. AT&T opposes this resolution. 

50. 

51. Staff agrees with the CLECs. The FCC’s rule and orders require a 45 day 
response period without any express exceptions. Particularly persuasive is the FCC’s 
decision in the Cavalier Telephone Company case. In that case, the FCC’s decision is 
clear that the number of poles requested does not alter the requirement to grant or deny 
access to poles, ducts or rights-of-way within 45 days. Cavalier Telephone at para. 15. 

52. Staff recommends that Qwest be required to modify its SGAT to be 
consistent with the above resolution. Staff recommends that Qwest be required to submit 
its revised SGAT to 211 parties for review prior to approval. 

11. CONCLUSIONS OF LAW 

1. 47 U.S.C. Section 271 contains the general terms and conditions for BOC 
entry into the interLATA market. 
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2. Qwest is a public service corporation within the meaning of Article 
XV of the Arizona Constitution and A.R.S. Sections 40-281 and 40-282 and the Anzona 
Commission has jurisdiction over Qwest. 

3. Qwest is a Bell Operating Company as defined in 47 U.S.C. Section 
153 and currently may only provide interLATA services originating in any of its in- 
region States (as defined in subsection (I)) if the FCC approves the application under 47 
U.S.C. Section 271(d)(3). 

4. The Arizona Commission is a "State commission" as that term is defined 
in 47 U.S.C. Section 153(41). 

5 .  Pursuant to 47 U.S.C. Section 271(d)(2)(B), before making any 
determination under this subsection, the FCC is required to consult with the State 
commission of any State that is the subject of the application in order to verify the 
compliance of the Bell operating company with the requirements of subsection (c). 

6 .  In order to obtain Sectan 271 authorization, Qwest must, inter alia, meet 
the requirements of Section 271(c)(2)(B), the Competitive Checklist. 

7. Checklist Item No. 3 requires Qwest to provide "[n]ondiscriminatoq~ 
access to the poles, ducts, conduits, and rights-of-way owned or controlled by the [BOC] 
at just and reasonable rates in accordance with the requirements of section 224." 

8. Qwest's provision of access to the poles, ducts, conduits, and rights-of- 
way owned or controlled by the [BOC] at just and reasonable rates in accordance with the 
requirements of section 224 is no longer subject to dispute. 

9. Based upon the testimony, comment and exhibits submitted, Qwest 
complies with the requirements of Checklist Item No. 3. 
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